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> STALWARTS ROUNDTABLE
GOING PLACES: WHAT INDUSTRIES ARE CHOOSING
WHAT EXITS

At The M&A Advisors Distressed Investing Summit in Palm Beach earlier this year, an
expert panel convened to discuss the issues in bankruptcy exits that companies are
faced with. The panel was moderated by Lorie Beers, managing director and head

of Special Situation for Cowen and Company LLC, and the participants were the
Honorable Kevin J. Carey, judge, Bankruptcy Court for the District of Delaware;Van
Durrer, corporate restructuring partner at Skadden, Arps, Slate, Meagher & Flom LLP
and ). Scott Victor, managing director, SSG Capital Advisors, LLC.

In this dynamic roundtable, our discussion centered on the following topics:
* Planned Exits
* Sale Exits
* Stalking Horses
* Debt to Equity

In this report, we discuss the insights and reflections of M&A stalwarts who
participated in the roundtable. We hope the report is informative and proves

aluable to you. And, as always, we encourage you to share your thoughts on the
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Introduction

At the 2018 M&A Advisor’s Distressed Investing Summit in Palm Beach, Lorie Beers, managing
director and head of Special Situation for Cowen and Company LLC, chaired a Stalwarts
Roundtable discussion titled “Going Places: What Industries Are Choosing What Exits."

The panelists were as follows:

The Honorable Kevin J. Carey, judge, Bankruptcy Court for the District of Delaware

Van Durrer, corporate restructuring partner at Skadden, Arps, Slate, Meagher & Flom LLP
J. Scott Victor, managing director, SSG Capital Advisors, LLC

The two fundamental paths to exiting bankruptcy are plan and sale. An emergence plan

is a company's formal strategy for exiting Chapter | | bankruptcy. The plan is a lengthy
legal document filed with the bankruptcy court, describing how the company will improve
operations, repay those to whom it owes money, attract new customers, and project the

ObVIOUSM the company'’s valuation following Chapter | |. After review of the plan and a hearing, the court will

Most expeditious either approve or reject the plan.
route to Chapter

i The “363 sale” of a company in bankruptcy refers to a sale of the debtor's assets authorized
11 is through
3 sale because under Section 363 of the United States Bankruptcy Code. Sales can range from office furniture
it's USUaH\/ 3 to all the assets of a Chapter | | debtor. The debtor will enter into an asset purchase agreement
with a proposed purchaser, referred to as a “'stalking horse” bidder. A process will be approved

90- to 120-day

r0cess.” for other potential purchasers to submit bids, and if other bidders come forward an auction will
P ' be held. After the completion of the auction, the bankruptcy court will conduct a hearing to
- Lorie Beers

consider whether the sale to the successful bidder should be approved.

Historically, sales as a percentage of exits have been growing, but in 2016 and 2017 there was a
precipitous drop-off of sales cases. Ve are starting to see more plan cases come into the mix.
In energy cases, from 2015 to 2017, most exited through a plan where it was a debt-to-equity
conversion,” said Lorie Beers, managing director and group head of Special Situations with
Cowen and Company, a full-service investment bank.

“Obviously, the most expeditious route to Chapter | | is through a sale because it's usually a 90- to
|20-day process,” Beers continued."It's relatively quick. Then you get confirmed and you're done.”

Sale is now a well-established exit from Chapter | I. Authorization emanates from 363 sale.
Buyers like the free-and-clear aspect of a 363 sale, and the practice has established a format of
approved bidding procedures at auction followed by a sales hearing. These procedures can be
tailored to meet the circumstances of an individual case.

“One of the things we've done is we've encouraged parties on a 363 sale where the dollars

Presented by are available to propose a joint disclosure statement and plan and run it through an expedited

COWEN process,” Honorable Kevin ]. Carey, judge, Bankruptcy Court for the District of Delaware, said.
“It works best in cases where people are in consensus about how the exit ought to go and how
OUTPERFORM

the estate value should be allocated. That saves some money and some time.”
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Plans Overtake Sales

Beers said we are seeing more bankruptcy plans because either big companies are of a size
that a buyer universe does not exist for them or there are certain circumstances, for example,
in the case of retail disruptors like Amazon that have really decimated mall-based retailers, and
investors don't typically want to invest.

There are few logical buyers in that situation, she said."In energy, it's largely the binary price

of oil that is a driver When it's up, you're interested; if it's going down, people are not. Also,
because [of] pre-petition in a number of energy cases, people did some pre-petition exchanges,
so there was a different capital structure that made it harder to exit through a sale.”

For a plan exit, confirmation is dependent upon satisfying the statutory framework of loan 29,
which has |6 statutory requirements with many sub-parts, and if the plan is contested and
crammed down that will begin to affect | 121, 1123, 24,26, and 29.

“We're almost
always the last

decider on the “The plan confirmation process has the additional requirements of disseminating a disclosure
matter because statement and voting. It can be lengthy and provide multiple opportunities for parties to object
there’s not and to exercise leverage. That can derail the process, and success depends on a lot of moving

enough money Or  parts,” Carey said.
time for an issue

to find its way up “There used to be a time when we had plans all the time,” explained Carey."That was the
the appeal chain.” definition of success, and | think what's happened over time is we've redefined success. A good
' 363 sale, that's now a successful | |. | wonder whether the Supreme Court’s recent decision in

- The Honorable

. evic, which says, in a structured dismissal you can’t reorder the priorities that the bankruptc
Kevin J. Carey J 4 Y P Pty

code otherwise provides for plan treatment. | wonder whether we'll see more plans as a result
of that? It's too early, at least from my experience, to tell what the answer to that is, but |
wonder whether that will push more people to plan, even if they're liquidating plans?”

A lot of plans are pre-petitioned through restructuring support movement and the pre-
negotiation prior to the filing, but it's still a more lengthy process in the context of Chapter I 1.

Enerdy and Retail Bankruptcies

Many recent Chapter | | bankruptcies have been in two sectors: energy and retail."We have seen
a large number of filings of oil and gas cases over the last few years,” said Carey."Those filings
have slowed down a bit as the commodity prices have stabilized. Retail, of course, is a very busy
area for us right now and for other places as well. And | expect that's going to continue.”

Many of the oil and gas cases file in, Carey said. Toys “R" Us filed in Virginia. Delaware is the busiest
bankruptcy court in the country, he noted."The six judges, generally from a process standpoint,

approach things fairly consistently. Parties know when they come to Delaware what the process is
going to be, and parties seek certainty in process. Time and money in bankruptcy cases is so tight.

COWEN We're almost always the last decider on the matter because there’s not enough money or time
OUTPERFORM for an issue to find its way up the appeal chain.”
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The retail sector is tough, said Victor.“There's nobody that really wants to buy retail. A few
months ago, we closed on the sale of Vitamin World. We got extraordinarily lucky. There were
buyers, Not sure why, but there was a Chinese buyer that came through. They wanted to keep
all the retail locations, about 270. But their main goal was to bring it to China.”

“In other retail cases,"Victor continued, “the senior lenders were the buyer. It was done through
a plan. They converted their debt to equity, took the company private, because it was public.
One I'm working on now, it's very difficult to find a buyer: It's a women'’s retailer. It's a Chapter
Il down in San Antonio. The exit, if there's going to be an exit, other than liquidation, is going
to be finding a new lender, because the existing lender, Chase, wants to get out, and finding a
slug of equity, which everybody knows is difficult to do. So, in retail, it's just very difficult to do a
360 presale because there are not many buyers.”

In the oil and gas space, the major factor, at least for the last few years, has been the fluctuation

and the climbing commodity price, noted Carey."So, in order to figure out how to capture
“The retail value, you had to take equity. So much of the secure debt turned into equity. We had a case
sector is tOUgh. where a colleague of mine, and the fight was between the committee and the lender to see
There’s ﬂobody how the equity was going to be divided because that's the only way you can have a chance of
that rea[[\/ capturing any upside, if there's going to be one.” Sales are more common among smaller oil and

wants to bU\/ gas companies, Beers noted.
retail.”

Carey said he's marketing a production company now in the D] basin outside Denver.""We
- J. Scott Victor

have received multiple bids,” he said. This will be a 363 sale. The lender's an Australian bank,
and they don't want to convert to equity. They just want out. They're most likely going to be
below par, but they just want an exit, and it will be a 363 sale for the producer”

Does debt-for-equity exchange in retail cases and energy cases solve the fundamental problems
of the underlying insolvency? According to Durrer; "It does in a prepackaged case in the oil-
and-gas space, because it buys more time for commodity prices to shift or resettle. In retailers,
fundamentally, the question | ask is, does the retailer need to exist? In the case of Toys “R" Us,
it's hard to make the pitch why Toys “R"” Us needs to exist when Walmart and Amazon outstrip
toy sales by a multiple of what Toys “R"” Us does.”

If you exchange debt for equity, and you've held that debt long enough, you can keep all the
net operating losses (NOL) that have been built up for years, especially in oil and gas, and also
in retail for that matter; Victor said.“But in oil and gas those NOLs are quite valuable. It fixes
the capital when you do a debt-for-equity swap. It preserves the NOLs, but the fundamental, at
least in oil and gas production, is you constantly need to feed the beast.You continually need to
drill and explore, finding production, because otherwise you have a depleting asset.”
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“There is a

big dispute as
to where the
fulcrum security
is and where
value strikes. |
think it's less
about size and
more about
how leveraged a
company is.”

- Van Durrer
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Feasibility of Company

The legal standard of the feasibility of the company is very low. Many times, even in cases
where there might be uncertainty about survivability of the reorganized business, all of the
stakeholders agree that whatever agreement they come to is the best chance for the company
to survive."It's a hard thing for a bankruptcy judge to decide,” said Carey.""Now, if there's

an objection to feasibility, then it's the matter of requiring the debtor to put on a record
sufficiently to justify whatever projections are made with respect to the future of the company,
in the near future.”

“We have seen some massive cases filed, including Toys “R"” Us and Claire’s, and on the energy
side, SandRidge Energy!”

“| think it's a function of the capital spec,” said Durrer,"‘and the fact that so many companies,
particularly companies in distress, are highly leveraged. Although Claire’s is sort of
masquerading as a prearranged case of prepack, there is a big dispute as to where the fulcrum
security is and where value strikes. | think it's less about size and more about how leveraged a
company is.”

Victor said size does matter; because in smaller; lower, or middle-market cases, or even in low-
market cases, there’s just a lender who wants to get out.“It's usually an assets-based lender,” he
said.“They don't want to own the company. So, very different from bondholders who may be
prepared to own the company or a syndicate of lenders that are forced to own a company. But
an assets-based lender does not want to own the company, and they want to exit. They're in
the smaller cases, and those cases are the ones, regardless of the industry, which will go to 363
sale or they'll be liquidated.”

“One of the drivers of the reduction in sales, especially prepackaged sales, in 2017, is that we
did see a number of free falls,” Durrer said.“Not only did you have Toys “R” Us, but you had
Westinghouse, you had SunEdison. These are really classic cases, where management goes, ‘Oh,
my gosh. We're out of runway.”

Stalking Horse

Judge Carey supervised the Aerosoles Chapter | | case, in which the company signed up

a stalking horse, and then prior to hearing, changed course and decided to ride a different
stalking horse to the hearing."l didn't stand in the way of it, and the case is still pending,” he
said. “It's a situation in which the judge is presented with the tension between the rigor of the
presale process with the investing banker working the parties back and forth as best as she can,
and the judge having to decide, ‘Okay, if the goal is maximizing value for the estate, what's the
appropriate choice? It creates a tension. It was a difficult choice for me in that case, and | know
a party was unhappy, but sometimes that happens.”

Victor said he replaced a stalking horse in the case of Vitamin World.""We signed up a UK
buyer We had a week, and that one week getting to the hearing to approve the stalking horse
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and get the bid protections, we switched gears, went to the Chinese buyer, and nobody really
argued about it, and you approved it.”

He said he has had bid protection hearings where another buyer has come in and challenged the
stalking-horse status of the original stalking horse.

Desperate Landlords

The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 was passed by
Congress and signed into law in 2005.Virtually every DIP loan for retailers since the end of 2005
has had a very narrow window of opportunity for a retailer to reorganize, said Durrer.

“In my experience since that time, landlords have never pressed a debtor into liquidation or
insolvency as a result of having lobbied very heavily and gotten that provision added to the
bankruptcy code,” Carey said.

“The landlords But it's a different world today for landlords than it was in 2005, Victor noted.“The landlords are
Y

are degperate_ [N desperate,” he said.”In the retail cases I've had, the landlords have given incredible concessions.

the retail cases You would never see that years ago, but they want to keep tenants in the malls.”

I've had, the
landlords have
given incredible
concessions.” If you can find new money, debt, sub-debt, equity, then you can try to get out through a plan,

Carey emphasized that it's not the landlords who are forcing these cases to go to liquidation, but
rather the lenders.

- J. Scott Victor Victor said. Money is a lot more expensive, though. “Now that the Fed is finally woken up, the
party is over with respect to cheap or virtually free money,” Durrer said.

For sales, no one wants to pay the expense of a Chapter | | bankruptcy,Victor said.“Nobody
wants to pay creditors, committee professionals when you don't have to. So, you have
receivership sales, you have ADCs, Article 9 sales.We do a lot of Article 9 sales for smaller cases
where the lender does not want to foot the bill for a Chapter | I

Conclusion

Retailers have been increasingly filing for bankruptcy in 2018. Mattress Firm is the latest example.
The largest specialty mattress retailer in the United States filed for Chapter | | bankruptcy
protection on October 5,2018.The company said it planned to close as many as 700 of its stores.
Home retail chain Brookstone filed for bankruptcy in August.

S&P Global Ratings said it expects even more retailers to default this year, with risks spreading
from specialty apparel to other specialty retail and grocery firms. Traditional retailers saddled with
debt, including massive debt resulting from leveraged buyouts, are struggling to stay solvent. Traffic at
malls continues to decline as consumers embrace online shopping. Retailers can adapt to the change

Presented b
Y by improving the in-store shopping experience or focusing on their online business. But those that

COWEN are too far into debt face a possibility of bankruptcy.
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Video Interviews

To watch exclusive M&A Advisor interviews with these industry experts on
“Going Places: What Industries Are Choosing What Exits,” click on the following
images:

Lorie Beers
Managing Director

Head of Special Situation
Cowen and Company, LLC

The Honorable

Kevin J. Carey

Judge

Bankruptcy Court for the District of
Delaware
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Symposium Session Video

To watch the Stalwarts Roundtable discussion titled “Going Places: What Industries
Are Choosing What Exits” click on the image below:

THE WORLD'S FOREMOST M&A, RESTRUCTURING GOing Places: What
&AADVISOR  AND FINANCING LEADERSHIP ORGANIZATION  hE M&A ADVISOR . .
Industries Are Choosing
- : What Exits
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Contributors’ Profiles

Lorie R. Beers is a Managing Director and Head of Special Situations at Cowen Group, Inc. She has
also served as the Managing Director and Co-Head of Global Restructuring and Investment Banking
at Seabury Group LLC. Ms, Beers served as Managing Director for special Situations Advisory
Group at KPMG Corporate Finance LLC since January 2007 and served as its Managing Partner. She
served as Director of Business Development of Gordian Group LLC. Ms. Beers served as the Chief
Operating Officer of STC Associates and was a Partner in the bankruptcy and insolvency practice
at Kasowitz, Benson, Torres and Friedman LLP She has |9 years of experience in the insolvency

Lorie Beers , , _ . .
Managing Director and restructuring arena covering a wide range of industry sectors. She has been a Director of
Head of Special Situation American Bankruptcy Institute, Inc. since April, 2009. Ms. Beers has authored and been quoted in

Cowen and Company, LLC . . . ) . . )
various national and regional publications, including The Wall Street Journal, Dow Jones, Bloomberg,

Corporate Finance Week, The American Lawyer, as well as Turnarounds and Workouts.

The Honorable Kevin J. Carey has served on the Bankruptcy Court for the District of Delaware
since December 9, 2005 (as chief judge from 2008 to 201 1), having first been appointed as a
bankruptcy judge for the Eastern District of Pennsylvania on January 25, 2001. Judge Carey is on
the Board of Directors of the American Bankruptcy Institute, is a past Global Chairman of the
Turnaround Management Association, and a member of the National Conference of Bankruptcy
Judges. Judge Carey is the Third Circuit representative on the Administrative Office’s Bankruptcy
Judges Advisory Group and a member of the Third Circuit Judicial Council's Facilities and Security
Committee. He is a contributing author to Collier on Bankruptcy and Collier Forms Manual.

The Honorable

Kevin J. Carey

Judge Judge Carey is also a part-time adjunct professor in the LL.M. in Bankruptcy program at St. John's
Bankruptcy Court for the District
of Delaware

University School of Law in New York City, New York and at Temple University's Beasley School of
Law in Philadelphia, Pennsylvania. Judge Carey received his ].D.in 1979 from the Villanova University
School of Law and his B.A.in 1976 from The Pennsylvania State University.

Van Durrer is a Partner at Skadden, Arps, leads firm’s corporate restructuring practice in the western
United States, and advises clients in restructuring matters around the Pacific Rim. He regularly
represents public and private companies, major secured creditors, official and unofficial committees

of unsecured creditors, investors and asset-purchasers in troubled company M&A, financings and
restructuring transactions. Selected industries in which Mr. Durrer has provided restructuring advice
include financial services, gaming, entertainment, health care, hospitality, information technology, logistics,
manufacturing, real estate, retail and telecommunications. Mr. Durrer consistently has been named

Van Durrer

Corporate Restructuring as a leading lawyer by Chambers USA: America’s Leading Lawyers for Business. He is included in

Partner : ) . ) . .

Skadden, Arps, Slate, Meagher Legal Media Group'’s Guide to the World's Leading Insolvency and Restructuring Lawyers, The Best

& Flom LLP Lawyers in America, Law Business Research's Who's Who Legal: Insolvency & Restructuring 2014, PLC's

Restructuring and Insolvency muttijurisdictional guide, and appeared twice on Turnarounds & Workouts'
list of “Outstanding Young Bankruptcy Lawyers.”
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J. Scott Victor
Managing Director
SSG Capital Advisors, LLC

J. Scott Victor is a Founding Partner and Managing Director of SSG Capital Advisors. Scott

is a nationally recognized leader in the restructuring industry with 30+ years of experience
representing companies in bankruptcy proceedings and out-of-court workouts. He is an expert in
the restructuring, refinancing and sale of middle-market companies and has testified as an expert
witness in bankruptcy courts throughout the United States. Prior to his transition to investment
banking in 2000, he was a partner and a senior member of the bankruptcy and restructuring
department at Saul Ewing LLP Scott is a Fellow of the American College of Bankruptcy. He is

the 2015 President of the Turnaround Management Association (TMA) global organization and
has served in many senior volunteer positions in the TMA. Scott is also active in the American
Bankruptcy Institute and previously served on its Board of Directors.




m GOING PLACES: WHAT INDUSTRIES ARE CHOOSING WHAT EXITS
THE M&A ADVISOR

About the Sponsor

Cowen
Cowen and Company, the broker-dealer business of Cowen Group, Inc. (Nasdag: COWN),

CO‘ n 'Ep I provides industry focused investment banking for growth-oriented companies, domain knowledge-
driven research services, a robust sales and trading platform to companies and institutional
OUTPERFORM . . , , . .
investor clients and a comprehensive suite of prime brokerage services. Sectors of focus for
the business include healthcare, technology, media and telecommunications, information and
technology services, aerospace and defense/industrials, consumer, energy and transportation.
Founded in 1918, Cowen Group is headquartered in New York and has offices worldwide.
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About the Publisher

The M&A Advisor

The M&A Advisor was founded in 1998 to offer insights and intelligence on M&A activities. Over
the past twenty years we have established a premier network of M&A, Turnaround and Finance
professionals. Today we have the privilege of presenting, recognizing the achievements of and
facilitating connections among between the industry’s top performers throughout the world with a
comprehensive range of services. These include:

M&A Advisor Summits and Forums. Exclusive gatherings of global “thought leaders.”

M&A Market Intel. Comprehensive research, analysis and reporting on the industry.

M&A.TV. Reporting on the key industry events and interviewing the newsmakers.

M&A Advisor Awards. Recognizing and rewarding the excellence of the leading firms and professionals.
M&A Connects. Advanced business development for key influencers and decision makers.

M&A Deals. The global deal-making platform for M&A professionals.

M&A Links. The industry’s largest network of M&A, financing and turnaround professionals.

Upcoming Events

Distressed Investing Summit and Awards Gala — Palm Beach, FL — March 27/28,2019

Global Corporate Growth Forum and International M&A Awards — New York, NY — June 5,2019
Emerging Leaders Forum and Awards Gala — New York, NY — September 17,2019

Corporate Growth Forum and Corporate Development Awards Gala — London, UK — October, 2019
M&A Advisor Summit and Awards Gala — New York, NY — November 19,2019

For additional information about The M&A Advisor's leadership services, contact Liuda Pisareva at

Ipisareva@maadvisor.com.
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